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GUORGE ANND HORTON
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(Claimant)

S.5.4. Yo,

ROVALE CORVALESCINT HOSPINLL
(nmployer)

Voplover Account Koo

£

We assumed jurisdiction of this case under the
provisions of section 1336 c¢f the Uneunloyment Insur-
ance Code after the issuance of Referce's Decision Ho.
I10..26422 which held that the claimanl was entitled to
henefits vader the Unemplowvient Inpsusancs Code and
“hat the canloyerfs account is not relieved of Charges
under section 1032 of the code.
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STATRMENT 08 FACTS

mately eleven nmonths ag a nurssts aidae.

of wosrk wone June 26, 1969 and her wadge at that
$1.85% per hour.

Lame wae

The claoiment, while working £ar the enployes, woo
" 14 pv ] PR < r
single and seli-supporiing. She was nolt 1living as a
a

rert of any family unit and was not suvyj
other than hersel#. She became pregbalitTe. As her
pregnancy advanced it kecame more and more d

for her to perform the strenuous dutics of a nurse's
aide. She quit when she was no longer physically

to do -the worke.

mn
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The clszimant contends that the employer did not
grant leaves ol absence. The employer states that the
clainant did not ask forxr a leave of absence and that
Jeaves were availeble. The clainant ¢id not iniorm
the employer of her pregnancy but did tell the employer

that che was ill.

ASORS FOu

Scetion 1256 of the Califoinia Urno lovment
: moyt that en individual

Tnourance Codo provides
st:»11 be discualificed for ub
vhe left his most rocent woi. voiuntaownily witheout

|9
gocd cause.”

plovnent
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bete ~wee for looving work has defin=d as
o yeal, § commolling yeosson of '
prture as wounld caustc a o conahle person o
sinilar v & Dourd Docicion O
Under this definiticn good Cruse exists fox
ing of work where such work is detrimentad

health or well-being.

£
e

The clains
unsble to poxd
noncy. Thus 1O :
However, this good cause may be neg
failure to reguest a leave of absel
con be excused £or not requestiag the leave.

herein left work becauvse she was
Che viork es a resuli el her predg-

- ogood ceu
ted by h
unlens she

IR
S

SO hien worin Lo

v m
o

VWe have never reguired a claiment to perfori a
vseless act. If the employer deoas not have a leave
of absence policy, the cloimant need net request a
leave of cbsence HCIoaroe icoving werk. dlso, i w
clainsnt 1o unawore thobt oa loave of ebscnce 1s v
sble and if the esplover neils
tearning cof the claimg 15 problens, the claimant
failure to request a leave oi absence io excused.
in the inctant case the cvidence concerning the
leave of cence policy of the cmploycr is very
sketchy. We merely have the employer's statement
that such leaves were available. The enployer
spparcently made no attemnt to keep its enployces
informed of the policy. In any event, the claimant

-~ e qm o ey g7 -
o offcexr a Leave , ik
T ]
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was not aware of any leave of absence policy and the
employer did not offer her a leave of absence upon
learning of her illness. Under such circunstances,
we conclude that the claimant was excused from re-
questing a leave of absence and left her work with
good cause within the meaning of section 1256 of

the code.

Ve must now determine whether the claimant is
ineligible for benefits uncer section 1264 of the
code. That section providesz in pertinent part as

follows:

Motwithstanding any other provision
of this division, an enplovee who lcaves
his or hcr employment to be maryicd oxr to
her sgpousa to or join herx

DI aC-

acconpany his or
fyem which it is inpra

or him at a place
tical to comaute to such employment OX
whose marital or domestic duties cause bim
or her to resign from his or her cmployrent
shall not be eligible for unemployncnt
insurance benefits for the duration of the
encuing period of unenployment and until he
or she nas securzed bon £ide employment
subsequent to the date of such voluntary
1eaving « o« « . The provigions of thi
ccction shall not be anplicable 1F F
individual ai the time of cuch voluntary
leaving was and at the time of filing a
clazim for benefits is the sole or majo:
support of his or her family.”

Secticn 1264.1 cof Title 22 of the Celifornia
Lominislrative Coue proevicos as Follows:

"larital or Domestic Duties, Family
and Mojor Sunmport of "amily Defined.
(2) fMarital duties' include all those
duiies and responsibilities customarily
associated with the marricd status.

¢ (p) *'Domestic dutics' include those
duties which relate to the health, care,
or welfare of the family or houseliold and
other duties reasonably required foxr the
comfort and convenience of the family or

household.
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| w(c) 'Family,*' for the purposes of this
| scction, means spous¢, OT parent, child
|

|

|

|

|

|

|

|

|

|

|

|

brother, sisterxr, grondpavent, ©r grandchild,
of eithcr smouse, wiether OX not the sane
live in a common household.
n(d) 'Major support' of a family shall
in the

be presumed to be the family mcmbers,
order provided below:

% (1) The hustand or father

|

|

| w(2) The wife or mother in any
j femily in which shere 18 no hushund
| or father.

#iiotwi Lh‘”L,giT‘. v:i.‘::g,:’ the abo
1 any case in vhich o mompol of a fomil
. defined obove con snow that he or
roviding the majsy neohs of suupoxt
‘lun one-half) thorn thnt indiviauval
ba decwed the majon wport of the fomil
¥io more than one porsor he the HKajoxr

a LJ.

e

6109 we held that a married

In Benefit Decision HNo.
i prGUD“HCY did so due o

woman, who lelt wvork ceuso of
o maritel or domestic duty and wis in
fits uvnder section 1264 of the code. Tt eppears that

ur holding in Denefit Decision Wo. €109 is controlling
in the instant cose Unlcau a different rule applies Lo
the claimaent because she is not mars’ iod.

("’1' - - ’.‘ o
| 'he relexoce
| found that a dlf:crent rule did epply to the clainant
| for that roason. He reached that contlusi

|

o1 by mlse
construing ouvr heolding in Lppeals

¢1(V5J13 for bona

Bonrd Docision Ho.

|
1 Tn Appeals Board Neeivion Ho. P-B=50 we did noi haotd
| that a single seli-supporting person couls not leave
| for a family or dOomestic reason. We recognize that ov
% meny occasions a single solf-~sunoorting inOividonl s

|
|
|

Jeave work to provide care for o family monber or for

some other donestic purnose and at the sawe tine rejoin
a fanily unit. In Appcals Board Decision No. P-B-58 we
merely held that a single person could not, undexr any
circumstances, be considered the major support of hiis

lee
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family unlens he was in fact a perber of a family unit
consisting of more than one peirsobh. e further hela
that under scction 1264 of the code the more than one
person family test applies both a2t the time of leaving
work and at the time of applying fox ber

In Appeals Board Deccision No. P-D-58 we did not
change or modify in any way our holding in Benefit
Decision No. 6109. We reaffirm our Gecision in that
case and again stete that proegnancy falls within our
definition of a domestic duty and it nalkes 1o Ggiffer-
ence whether or not the wvoman is married. It feollows
that the claimant in the praesent case 1s ineligible
for bencfits under the provisions of section 1264 of
the code. She lef: work bhecause of & doues tic duty
and being eingle she was not the major svpport of a
Fanily at the time she leit ber worii,

2 holding which under identical circumstancos
would grant bencfits to an urmarrico mothor, but

would deny benefits to a married mother is abhorrent
to us. Nor do we find any support for such contention
in the code sections as enacted by the legislature.

DREOTSTION

The decision of the roferee is wodificd. The
claimant left bher work wi%h good cause within the
moeaning of scction 1286 of the code but is ineli-
gible for bGQQLL«o uncer section 1264 of the code.
The emplover's reserve account is not relicved

s

from benefit chargem.

vary 19, 1971,

Seerancento, Californin, J
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RODERT Ve Sd

CLAUDE MINLRD
JOHN B. WEISS

DISSENTING - Written Opinion Attached
LOWELL NELSON

DON BLEWETT
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DISENNTING OPINION

We concur in the conclusion rrived at in the deci -

<. .
sion holding that the claimant had good csuse for leaving
her work and that the enployer's rescrvo account is not
entitled to relief from charges unae section 1032 of the
code. However, we cannot conclude that the claimant is
incligible for pernefits under scction 1264 of the code.

Ty

cision

‘he majority opinion rolies wpon Deneflt o
"h-\ Lo A e e ] ETETR L SRR 3 e T T Y
Fhat uWhe clalinant’ o Leavany

¥o. 6109 for its conclusion
07 work was a domestic duty.

6100 the clalimant was &
“rom her cirployment when shu
1 holding
the clalnaa.
Guuinioie statls:

wWa s

., . . A normal pregnancy is a natural
condition leading to motherhood. The status
of motherhood necessarily exists in connecC-
tien with the household or fanily and is,
tnerefoie, & status vhich 3o cleerly 'conos-
tic' within
that terme. « «

rhe ciciicnary definiticn of

[}

We can readily accept a concapt that @ lecving of
work under such circunstances by a marvied woman falls
3 =

o Adgrinietra-

L

vithin the scope of waarital duvtics® wnich iy defined
le 2 i

in section 1264-1 of Tit! 2 Calironn
tive Cocde, os including:

,._
6]

v . . al) thoss dutics and resrponsi-
pilitics cusiomarily assosieted willh the

WUV SN P
married siavuSe

it is clear that in the case of an un-
narried woman this concept cannot apply, and, if there
is to be a denial of benefits undey section 12¢4 of
the code, therc must be a finding theat “domestic
duties® caused the individual to resign from her

employment.

However,

-
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Sertion 1264~1 of Title 22, California Administra-
tive Code, provides in part:

v (1) 'Domestic duties' includes those
duties which relatz to the health, care, oOF
welfare of the family or household and other
duties reasonably reguired for the confort
and convenience of the family or houschold."

Urer this definition i4 is indicated that Waomentt

Iin, czre or velrare of the
5

Guties® relate to the nc
femilve In the coce of an unmarried precnoat woman tihes
Lay be no famlly oiher tham the unbern chila. That =0 s
+o be the situation horcin. Thus, if, as the najority
holds, the clainent leowt her worls benrusce of domestic
Guiies, the domuolic b

- unborn child oud

s

~ics nust relste wo some duty Lov
taat child would conatitute o

g

e do o ¢

o

Ve ore willing Lo accept thiao coucept.
basie that under California statutory law an unborn child
is deemed to be an existing person. Section 22 of the

California Civil Code provides in pertinent part:

LI
;

vy ehild conceived, but not yet borm,
is to be deewed ¢n enisting pernon, &9 far
as may be necessary for its interests in
the event of its subseguent bixth . . o -

2w

In ccnatruing this

ccotion of the cods the court in
(1239}, 33 C.h.

2 628, 92 Yo oad 6

e posvonlent fEsSeris jeyater
vieions of sootion 249 of the e arve
Lased on a fiction of law o ot that

an untorn child is a human beind
and distinct from its mother. Ve
assumption of our statute is not a ‘ictiocn,
but upon the contrary that it is an estab-
lished and recognizod fact by science and
by everyone of understanding. - .

* * %
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owledge that when a
child's lungs and organs are fully devel-
oped, even in a seven-months baby, it is
frequently capable of 1iving and that it
actually exists as a human beindg separate
and distinct from its mother, even though
it is prematurely born by artificial
means or by accident. Who may say that
such a viable child is not in fact a
human being in actual existence?”

(Emphasis added)

#T¢ is common kn

In Lavell v. The Adoption Institute (1960), 185 C.A.
the court stated:

367,

24 557; 8 Cal. Rptr.

nder section 29, the

unborn child of unwed parents is an exist-

ing person for the purpose of adoption and

we believe is as capable of being received

into the family of the father, and to be

as much a part of the family as an unborn
"

child of married parents. . - -

“We hold that u

1ittle doubt that the claimant owed

a duty to her unborn child to maintain her own health and
observe the customary prenatal precautions which would
ensure a normal birth of her child. Clearly, under the
law, she was obligated to refrain from any activities
which were intended thereby to procure a miscarriage,

except as provided in the Therapeutic Abortion Act.
When the claimant

(section 275, California Penal Code)
jeft her work at her advanced state of pregnancy, she
did so not only because of concern for her own health

but also the health and welfare of her child. Thus,
domestic duty she owed

she left her work because of a
a member of her family, her unborn child, who under
the law was an rexisting person.”

We think there is

the question of major support, we

Turning now to
provisions of section 1264

find that the ineligibility
of the code are not applicable if the claimant at the

time of voluntarily jeaving work and at the time of
filing a claim for penefits is the sole or major

support of her family.

8-
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Section 1264-1 of Title 22, California Administra-
tive Code, defines family as meaning:

“(c) 'Family,' for the purposes of this
section, means spouse, OX parent, child,
brother, sister, grandparent, or grandchild,
of either spouse, whether or not the same
live in a common household." (Emphasis

added)

In Appeals Board Decision No. P-B-58 the majority of

the board stated:

“pProceeding_then to an application of
the definition /family/ to a multitude of
possible relationships, we have sought to
relate a claimant's family status to an
identifiable group (compare Benefit Deci-
sion No. 6422 with Benefit Decision No.
6706), or at the very least to one other
person, usually a minor child, to whom a
duty of support was owed when an immediate
family or economic unit larger in size
could not otherwise be readily ascertained
(Benefit Decisions Nos. 6316, 6319 and

6320).

»The logic of our choice of a claim-
ant's immediate family as the group to
which he or she may properly be attached,
in preference to a more distant group OX
household, is again found in the fact that
the former group is the one which the
claimant is primarily obligated to support
or from which he or she derives subsistence.”

ciples to the facts in the in-
stant case, it 1is readily apparent that we have an
identifiable family unit - the claimant and her unborn
child who by law is an wexisting person,” a "human
being" separate and distinct from her mother. Clearly
the claimant was the sole and major support of this
family unit at the time she resigned from her employ-
ment. There is no evidence that any other person

Applying these prin

-9
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contributed to her support thereafter and therefore it
must be presumsd she was the sole or major support of
this family at the time she filed her claim for bene-
fits. Thus, the provisions of section 1264 of the code
are not applicable and the claimant is entitled to
~enefits provided she is otherwise eligikle.

LOWELL NELSON

DON BLEWETT
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